Consultation on the draft Public Services Outsourcing and Workforce Code under the Social Partnership and Public Procurement (Wales) Act 2023
Response form 
Question 1. To what extent do you agree or disagree that the Workforce Code’s requirements on the transfer of staff will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved (S32 of SPPP Act)?
· Disagree

If you answered disagree or strongly disagree to Question 1, please explain why you do not believe the Workforce Code delivers the policy intent:
UNISON agrees with the principles and purpose expressed in clause 4.1 that staff should not be disadvantaged as a result of the transfer of their employment in association with the outsourcing of public services or functions.  

However, due to the wording of other clauses in this section and the lack of protection for the public service ethos that is so important to many of our members motivation and wellbeing, UNISON disagrees that the Workforce Code’s requirements on the transfer of staff will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved.   

Specifically, the use in clause 4.4 of the term “genuinely exceptional circumstances” and in 4.6 and 4.7 of the term “genuinely exceptional reasons” provides various routes and mechanism through which Contacting Authorities under extreme budget pressures or experiencing the impacts of various environmental, medical, financial, political and/or social crises would be able to circumvent or disapply the Code.  

UNISON understands the need for flexibility and contextual application of the Code, but the question of who and upon what criteria circumstances or reasons are judged as being genuinely exceptional cannot be left to the Contracting Authority alone to decide. These loopholes and “get out” clauses need to be closed for the Workforce Code to be truly effective. 

We therefore propose that an additional clause and subheading are added to Section 4- The transfer of staff, Clause 4.8 under subheading Exceptional Circumstances & Reasons. This must require Contracting Authorities and contractors to outline in detail to the workers and their recognised trade unions the reasons and circumstances why staff should not TUPE or the principles of TUPE should not apply. The clause should require the Contracting Authority to secure the consent and agreement of the workers and their recognised trade unions before the disapplication of TUPE is permitted. Notification of all changes should be made in writing to the recognised trade unions at the Contracting Authority, the Welsh Government and the Social Partnership Council.  

We know that many UNISON members chose employment in public services due to their ethos of service and the knowledge that they are working solely for the benefit of their communities and not for the profits of private shareholders. UNISON believes that the maintenance and promotion of this public service ethos is vital to ensure the quality of public services is maintained or improved.  

We therefore call for an additional sub clause be added to clause 4.1 that requires that workers who are subject to being transferred to an outsourcing company be given the right to be redeployed within the Contracting Authority in any suitable vacant role at or above their current pay grade rather than being transferred on similar terms to those that would ordinarily apply in a redundancy situation, and the that workers who are transferred during outsourcing are given the right to notification of and a guaranteed interview for relevant vacant positions if they wish to return to work for the Contacting Authority within 18 months of the completion of the transfer. 



Question 2. To what extent do you agree or disagree that the Workforce Code’s requirements on pensions will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved (S32 of SPPP Act)?
· Disagree

If you answered disagree or strongly disagree to Question 2, please explain why you do not believe the Workforce Code delivers the policy intent:
Whilst UNISON agrees entirely with the principle of Section 5 – Pensions that staff whose employment transfers as a result of a Contracting Authority outsourcing public services or functions will have their pension provision protected, we disagree that the subsequent clauses provide such protection and therefore do not adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved.  
UNISON branches in Wales are witnessing an increase in the number of outsourced employers who agreed to continue with the Local Government Pension Scheme (LGPS) for transferred employees during tendering, then pulling out of the scheme once contracts have been awarded under the current two-tier code. These 'admitted body' employers currently have a perverse incentive to do this because the LGPS schemes across the UK and particularly in Wales are in surplus, allowing the employer can both leave and try to leave with a percentage of the surplus.  
UNISON also believes that the Section 5 of the Workforce Code provides an opportunity to extend the pension protections for workers transferred during outsourcing beyond those provided for in the Welsh Authorities Staff Transfers (Pensions) Direction 2022 and bring all public service workers in line with the Fair Deal 2013. 
UNISON believes that the term “broadly comparable to” used in Welsh Authorities Staff Transfers (Pensions) Direction 2022 and replicated in clause 5.2 maintains and allows for a significant risk to workers. There is no process set out for how “broadly comparable” to is defined or mitigations to ensure that workers do not end up considerably worse off because of this provision for flexibility. In practice, this means that the proposals offer no protection for workers’ pension entitlement, and their rights fall back onto their statutory entitlement.   
Aside from the positive long-term effects on workers’ economic security, there is a strong economic case for ensuring all outsourced public services workers have access to decent public sector pensions. Currently, many outsourced workers can expect very little pension in retirement. They are typically auto-enrolled in NEST compliant DC schemes with a 3% employer contribution.  The IFS found that 1 in 5 private sector employees are doing no saving for retirement, while most are in defined contribution schemes that leave them bearing risks that can be difficult to manage.  This is particularly the case among outsourced workers.  
We also have serious concerns about employers being able to offer alternative pension provision to staff who should be able to access public sector pension schemes, which they then falsely label as an improved remuneration offer and this being deemed “broadly comparable” or “reasonable”. Allowing or incentivising public sector workers to opt out of defined benefit schemes undermines long-term employment conditions and financial security. Immediate increased take-home pay might seem attractive, but it risks significantly reducing retirement income and increasing the risk of future poverty. Such changes fragment workers, weakening collective bargaining power and potentially leading to deteriorating pay, terms, and conditions overall. 
There is evidence that decent pension provision reduces dependence on familial transfers, increasing incomes for both pensioners and their children. As with other lower-paid workers, most of this money would be spent within regional economies. There is a positive multiplier effect for local economies associated with increasing the amount of pension provision in a given region.  It has additional benefits too, by reducing the risk that outsourced workers experience poverty in later life and reducing the likelihood that they would need to access additional welfare support (i.e. Pension Credit). 
UNISON believes that variance in employer pension contributions, pension benefits and other terms and conditions must not be available to Contractors and Subcontractors as a means of making a profit they would otherwise not have been able to make on a contract to provide a public service or function that might otherwise have been retaining in house or insourced by the Contracting Authority. 

We have seen, for example, in outsourced social housing when in 2023 staff at the Valleys to Coast Housing Association were told the organisation was looking to leave the local government pensions scheme (LGPS), which would have given employees a guaranteed income in their retirement. Managers wanted to move the workers to the social housing pension defined contribution scheme (SHPS), which is based on worker and employer contributions, as well as any investments, but doesn’t promise such a good return for scheme members. This change would see an employee who had given 15 years to the business and was due to receive an annual pension of £19,200 under the LGPS now only get £13,300 a year.  
UNISON will be happy to give further evidence relating to pensions as the part of the next stage of the process of agreeing a new Workforce Code.
We therefore call for 5.2 to be amended to explicitly prohibit the Contracting Authority from outsourcing public services or functions to organisations that do not either have admitted body status membership of the Local Government Pension Scheme or a participation agreement with a relevant public services pension scheme as mentioned in Fair Deal. Contractors and subcontractors must be required to maintain their membership as admitted bodies in the relevant scheme throughout the duration of the contract. If the Contractor or Subcontractor decides to withdraw from the scheme a process of insourcing must automatically be triggered by the Contracting Authority. This change would adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved, and negate the need for clause 5.3, which can be deleted. 


Question 3. To what extent do you agree or disagree that the Workforce Code’s provisions for Other Staff will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved (S32 of SPPP Act)?
· Disagree

If you answered disagree or strongly disagree to Question 3, please explain why you do not believe the Workforce Code delivers the policy intent:

Whilst we support the principle in Section 6 that Other Staff will be no less favourable overall than those of transferring staff, UNISON believes that elements of the wording of this section undermines that principle and therefore disagrees that the Workforce Code’s provisions for Other Staff will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved.  
UNISON has significant concerns that the language used throughout this section provides scope for Contractors and Subcontractors to interpret the terms “reasonable”, “no less favourable” and “significantly different” in a way that is detrimental to workers and therefore undermines the policy goal of ensuring the quality of public services is maintained or enhanced.  
We believe that all workers delivering public services paid for using public money and for which elected officials are held accountable should be employed on the same and equal terms whether or not they provide services that have been outsourced or subcontracted.  
We believe it is unreasonable for Other Staff at Contractors and Subcontractors to be unable to access the staff pension scheme from the Contracting Authority which, if a service had been retained in house or insourced, they would have otherwise accessed.  
We believe that variance in employer pension contributions and other terms and conditions of employment must not be available to Contractors and Subcontractors as a means of making a profit they would otherwise not have been able to make on a contract to provide a public service or function that might otherwise have been retaining in house or insourced by the Contracting Authority.  
The inclusion of an aim to provide flexibility to outsourcing companies to redesign the delivery of public services through variance of the terms and conditionals of employment of Other Staff presents a means by which the development of two-tier workforces within outsources services are encourages and enabled.   
We therefore call for clause 6.3 to be either removed or significantly amended to remove flexibility and to ensure that two-tier workforces are not established within Contractors or Subcontractors.  
We also call for the both the removal of option c) in clause 6.6 in support of the amendment to clause 5.2 outlined in Question 2., above, that would explicitly prohibit the Contracting Authority from outsourcing public services or functions to organisations that do not either have admitted body status membership of the Local Government Pension Scheme or has a participation agreement with a relevant public services pension scheme as mentioned in Fair Deal.



Question 4. To what extent do you agree or disagree that the Workforce Code’s provisions on sub-contracting will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved (S32 of SPPP Act)?
· Disagree

If you answered disagree or strongly disagree to Question 4, please explain why you do not believe the Workforce Code delivers the policy intent.
UNISON agrees with the general purpose and principle of ensuring that Social Public Workforce Clauses are included in any subcontract entered into between a Contractor and a Subcontractor for the provision of services or functions transferred under the Outsourcing Services Contract. However, UNISON disagrees that the language included in Section 7 – Subcontracts of the Workforce Code’s will fully safeguard subcontracted workers and therefore adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved. 
Subcontracted workers, a further step removed from the support of their colleagues at the Contracting Authority, are at increased vulnerability to exploitation and having their rights to trade union representation undermined. The wording of the Workforce Code in this area needs to be precise and targeted at minimising the risk to these workers when the public services they provide are subcontracted out following outsourcing. The term “should take reasonable steps” does not provide absolute assurance that Contacting Authorities will fulfil this element of the code in all circumstances.  
We therefore simply call for the term “should” to be deleted and replaced with “must”. The word must is used in Section 33 of the SPPP Act in relation to the requirement for Social Public Workforce Clauses in outsourcing contracts, and carrying this into the Code will better reflect the intention of the Act. This simple change will mitigate the risk that the word” should” could be used as a loophole or get out clause, especially but not exclusively at times of financial or other pressures on Contracting Authorities might lead to the definition of what is reasonable being expanded beyond what is intended here. 
Furthermore, and in support of Sections 8 and 10 including the amendments and additions suggested in our response to Question 5 & 7, below, UNISON calls for the inclusion of a further “reasonable step” to the list in 7.2. The addition of step (g) Requiring Contracting Authorities and Contractors to inform the recognised trade unions of any subcontracting arrangements and guarantee subcontracted workers access to trade union support and the unions access to subcontracted workers on the same terms as at the Contracting Authority and the Contractor. 




Question 5. To what extent do you agree or disagree that the Workforce Code’s provisions regarding monitoring implementation will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved (S32 of SPPP Act)?
· Strongly disagree

If you answered disagree or strongly disagree to Question 5, please explain why you do not believe the Workforce Code delivers the policy intent.
UNISON strongly disagrees that the Workforce Code’s provisions regarding monitoring implementation will adequately ensure the quality of public services or other functions outsourced by contracting authorities is maintained or improved.  
UNISON considers that the implementation of the existing 2014 code has been undermined by poor monitoring, low accountability a lack of willingness to use enforcement mechanisms by Contracting Authorities, and the lack of means of oversight of monitoring and enforcement by recognised trade unions. The existence of the Code has not prevented attempts by outsourced services to degrade pay, terms and conditions or pensions, and our members have been forced to threaten industrial action to protect themselves as a result.  
For example, in September 2019, the threat of strike action hung over Neath Port Talbot (NPT) leisure centres after senior managers at Celtic Leisure told staff they wished to break away from the way pay increases had been agreed for the last 16 years. Executives said staff including lifeguards; instructors; supervisors; clerical staff and others, had to agree the change otherwise they would be sacked and re-engaged on lesser contracts in 45 days. Outraged leisure staff organised by UNISON Cymru voted by 99 per cent in favour of holding a ballot for strike action. At that time, many employees earned just £9 per hour, and we said if Celtic Leisure staff were forced onto weaker contracts, they would have less money to spend in local shops, and this would impact on the local economy.  
UNISON called for the council to intervene in the dispute. At that time, it was paying approximately £1.5 million subsidy to Celtic Leisure to run their facilities, which include council-owned buildings. We argued the council had signed up to the Welsh Government’s Code of Practice Ethical Employment in Supply Chains and that NPT County Borough council should explore all options to return the leisure services back in-house where the council could protect jobs, terms, and conditions, and bring income into the council. In the face of a very public local UNISON campaign, Celtic Leisure was forced to back down. Subsequent UNISON-led campaigns have led to the insourcing of this service. 
A further example of how a lack of enforcement of the code has led to lower annual pay awards than directly employed council staff is provided in the case of the transfer of libraries, leisure, adult education, entertainment venues and parks from Blaenau Gwent County Borough Council employment to Aneurin Leisure Trust in 2014.  
After refusing staff a pay increase in 2017, the Trust offered to boose pay by just 1% from October 2018 to April 2019, rather than from the April 2018 anniversary date. UNISON Blaenau Gwent branch asked for the Trust to give their workers a pay rise in parity with local authorities (2%) and reported that low pay at the Trust meant some staff had resorted to using food banks.  
There wasn’t a sense the trustees and directors valued their employees; they spent thousands of pounds on gimmicks whilst claiming there was not enough money to provide a decent pay rise. This included £14,000 on a perk box loyalty card for all members of staff which provided discounts for amongst others, washing machines, three-piece suites and take-away coffee. Executives failed to grasp when staff were struggling to put food on the table, a loyalty card that will give you a hundred pounds off a sofa or a few pence off a cappuccino, was of no use. 
We said that had staff continued to be employed by the council their pay rise would have been two per cent and questioned why they should be penalised for having been transferred to the Trust. We complained that Aneurin Leisure Trust had a bloated executive management structure and used consultants. It had four directors, including a HR director for 200 staff. By contrast, Blaenau Gwent County Borough Council employed 3,000 people and did not have a HR director. The Trust started with one director and brought in an additional three in three years.  

A UNISON ballot for industrial action, with 88.1% voting in favour on a turnout of 69 per cent, persuaded the employer to concede a much-improved pay offer. Bizarrely, during negotiations the Trust turned down an offer of financial help from Blaenau Gwent Council that would have mitigated any kind of industrial action. This is action and financial help that would not have been necessarily had the services been kept in house and the spirit of the existing Two-tier Workforce Code enforced by the Contracting Authority.  
UNISON believes that the draft Workforce Code as currently presented represents a missed opportunity to improve this situation and that the weakness of its provisions risks a continuation of existing poor practices by outsourcing companies and subcontractors.  
UNISON is surprised and disappointed that neither section 15 on Enforcement of the 2014 code nor the Alternative Dispute Resolution (ADR) Procedure from the 2014 have been included in the draft version of the Workforce Code currently under consideration, let alone been strengthened or improved upon. This is an omission that significantly weakens the Workforce Code, and UNISON strongly urges that the Welsh Government work with us and directly negotiate the terms of updated ADR, which should be agreed between the Welsh Government representatives of trade unions prior to the final publication of the new Workforce Code.  
UNISON members believe and their experiences show that insourced services and the retention of services and functions inside Contracting Authorities leads to enhanced accountability, and that accountability is a key method of ensuring the quality of public services is maintained or improved. When services are insourced, there is greater transparency and accountability as public sector workers are directly accountable to elected officials and the public. This reduces the opportunity for private contractors to cut corners or prioritise profits over service delivery.  
Where services and functions are or remain contracted out and subcontracted out, accountability and transparency must be enhanced as a core purpose of the Workforce Code. For this to happen, important additional elements of monitoring and enforcement process must be stipulated within the Workforce Code with recognised trade unions at the Contracting Authority involved in providing input into and oversight of compliance.  
We therefore call for Section 8 - Monitoring implementation to strengthened significantly in several important aspects.  
Clause 8.2 should be amended to require that the Contracting Authority provide the recognised trade unions with access to the information from the Contractor or Subcontractor immediately upon its receipt on an annual basis. This should be supported and realised by the inclusion of four further clauses.  
Adding clause 8.3 with the purpose of enhancing continual monitoring throughout the course of a contract. As is the case in section 15 of the 2014 code, the Contracting Authority should be required to use its contractual position to ensure that the outsourcer meets its commitments to the transferred and other workers employed at Contractors and Subcontractors under the Workforce Code and the Social Public Workforce Clauses. It should reference the proposed additional clause 9.3, below. 
Adding clause 8.4 to require Contracting Authorities to convene, maintain and facilitate a standing joint committee of senior representatives from the Contracting Authority and the recognised trade unions with the remit to oversee outsourced and subcontracted services and review and verify the information received under 8.2. 
Adding 8.5 to create an updated ADR Procedure as an Appendix to the draft Workforce Code, with amendments and additions consistent with the spirit and effect of changes proposed above and throughout UNISON’s submission to this consultation reflected in the ADR. The clause that ADR should be backed up with an all-Wales enforcement, recompense and alleviation mechanism for resolving non-compliance with the Workforce Code by either Contracting Authorities, Contractors or Subcontractors. 

Adding 9.3 to require that the non-compliance with Social Public Workforce Clauses by Contractors or Subcontractors after the ADR procedure has concluded will trigger punitive financial penalties ideally a percentage of the total contract value. The clause should also stipulate that should such financial penalties make delivery of the Contract unviable or could be judged by the standing committee stipulated in 8.4 to have not resolved to the satisfaction of the joint standing committee within a specified time period, or to threaten either the rights of transferred or other workers or the maintenance or improvement of the quality of public services, then a process of insourcing of that service or function should be triggered. 
As set out in answer to Question 7, below, we also call for a new clause to be added to Section 3 – Principles, that anticipates the Employment Rights Act and extends the Freedom of Information Act to apply to private companies that hold contracts to provide public services, exclusively with regard to information relevant to those contracts, to ensure any outsourced contracts are transparent and accountable for delivery. 


Question 6. To what extent do you agree or disagree that the Social Public Workforce Clauses meet the requirements under section 33 of the SPPP Act?
· Disagree

If you answered disagree or strongly disagree to Question 6, please explain why you do not believe the Workforce Code delivers the policy intent.
Whist fully UNISON supports the implementation of Social Public Workforce Clauses in outsourcing contracts and subcontracts, there are several amendments following from suggested changes outlined elsewhere in our consultation response that we believe must be reflected in Appendix 1 of the Workforce Code in order that they are enforced in full and in all circumstances. To this extent, we disagree that that the Social Public Workforce Clauses meet the requirements under section 33 of the SPPP Act.  
Without the suggested amendments to aligning Annex 1 with the main body of the Workforce code, the Social Public Workforce Clauses will not fully protect the terms and conditions and pensions arrangements of transferring staff or fully ensure that the terms and conditions of Other Staff re no less favourable overall than those of transferring staff, and that the pensions arrangements of those other members of staff are reasonable. 
We therefore call for the removal of 3.3. d) iii) and 4.2 (c) from Annex 1 in line with our call for both the removal of option c) in clause 6.6 of the Workforce Code and amendment to clause 5.2 of the Workforce Code that explicitly prohibits the Contracting Authority from outsourcing public services or functions to organisations that do not either have admitted body status membership of the Local Government Pension Scheme or has a participation agreement with a relevant public services pension scheme as mentioned in Fair Deal. This will also support the comprehensive implementation of clause 5.2. 
We also call for an additional point e) to be added to 6.1 from Annex 1 requiring Contractors and Subcontractors to provide gender pay gap information in order that Contracting Authorities are prepared to add this into their own gender pay gap reporting as envisaged in the forthcoming Employment Rights Act. 





Question 7. To what extent do you agree or disagree that the Workforce Code meets the requirements under section 32 of the SPPP Act (i.e. it will maintain or improve the quality of public services or other functions outsourced by contracting authorities)?
· Strongly disagree

If you answered disagree or strongly disagree to Question 7, please explain why you do not believe the Workforce Code delivers the policy intent.
UNISON strongly disagrees that the draft Public Services Outsourcing and Workforce Code meets the requirements of Section 32 of the Social Partnership and Public Procurement Act (Wales) 2023. UNISON believes that, taken in its current form, it provides insufficient protections to ensure that the quality of public services is maintained or improved in Wales.  
UNISON is the largest trade union in Wales and represents more workers covered under the Workforce Code than any other trade union. The Welsh Government and Contracting Authorities will recognise the importance of UNISON’s consent to and involvement in the drafting and implementation of the Workforce Code to the maintenance of strong social partnership working relationships and to productive industrial relations in general. It is in that context and with the utmost urgency that, along with the issues set out in answer to Questions 1-6, above, the following specific issues are addressed.  
All the proposed changes and amendments above, and those set out in 10 areas below, must also be reflected in and not undermined or limited by the Social Public Workforce Clauses outlined in Appendix 1 of the draft Code. 
1. List of Contracting Authorities 
The background information for the current consultation states that “Contracting authorities, as listed in Schedule 1 of the SPPP Act, must have regard to the Workforce Code when outsourcing existing services .” It therefore appears that the governing bodies of maintained schools and community councils are not covered by the proposed Code. These two classes of public bodies are specifically named and listed in the Code of Practice on Workforce Matters 2014, but do not appear in lists of Public Bodies in Schedule 1 of the Social Partnership and Public Procurement Act (Wales) 2023. Schools are major employers in communities across Wales, and a significant number of these workers are UNISON members. Community Councils have also taken on many more responsibilities and assets from local authorities over the previous decade or more and have employed local people to perform public functions and services.  
We are concerned that neither the UNISON Cymru Head of Schools nor our members working in schools have been informed by Welsh Government officials of the intention to exclude school support staff directly employed by governing bodies from the remit of the Workforce Code, and as such we hope that this is an unfortunate and unforeseen consequence of the list of public bodies encoded in legislation rather than a deliberate move to reduce the protection of these workers. A swift and comprehensive resolution of this issue is required. 
We therefore call for the governing bodies of maintained schools and community councils to be specifically referenced in a clarifying section at the start of Section 2 of the Workforce Code as additional to those public bodies listed in Schedule 1 of the SPPP Act. This change will help to deliver on the policy intent to ensure that the quality of public services is maintained or improved in Wales by mitigating the risk that schools and community councils are not covered by the proposed code. 
2. Local Authority Trading Companies (LATCos), Wholly owned Subsidiary Companies (Subcos) and Shared Services Partnerships (SSPs) 
UNISON members, particularly the lowest paid workers in cleaning, catering, portering, security and maintenance roles, leisure service and libraries have expressed their concern about moves to outsource public services and functions to Local Authority Trading Companies (LATCOs), wholly publicly owned subsidiary companies (subcos) and shared services partnerships (SSPs) to make short-term financial savings.  
This is despite savings through this model only coming through diluting pay and conditions and avoiding tax – which just means there is less funding available for the public services in general. LATCOs, subcos and SSPs, once removed from the Contracting Authority, are then vulnerable to whole-scale privatisation as they seek to expand their footprints into other markets and 




geographical areas.  
As such, UNISON believes that use of such vehicles undermines the intent of maintain or improve the quality of public services or other functions outsourced by contracting authorities.  
The scope of the draft code as currently written leaves open the option to outsource public service functions to LATCOS, subcos and SSPs, which may not fall under the definition of or a strict interpretation of the terms “private sector entity” or “voluntary sector organisation”. Thus, LATCos Subcos and SSPs should be specifically referenced as falling within the scope of what is considered a Contractor or Subcontractor the Workforce Code.  
Furthermore, the UK government’s Make Work Pay commitments should apply the Workforce Code and the public interest test (outlined below) to, LATCos, subcos and SSPs.  It should also be made explicit that the Code itself should apply to contracting and subcontracting when done by LATCos, subcos and SSPs. This will prevent these entities being used as a mechanism for the creation of a two-tier workforce by the back door. 
A recent UNISON study reveals that over three-fifths (62%) of councils in the UK now own at least one local authority trading company, with over 850 companies now established. These are arms-length firms delivering local services including housing, social care, leisure, libraries and waste services or generating income through investment projects such as commercial property rentals. Around one in 20 (5%) of the UK local government workforce are now employed by council-owned trading companies.  
There, workers are paid less and receive inferior pensions than in-house local authority staff: staff transferred or recruited directly by these firms are not guaranteed pay deals in line with nationally negotiated agreements, with more than half of LATCos not following standard council pay scales. Pension packages are often poor, with many LATCos opting for cheaper and less secure schemes than the Local Government Pension Scheme (LGPS).  
Similarly, in recent years NHS organisations have moved both in-house and previously outsourced staff into subcos. These staff are invariably on worse pay and conditions than their in-house counterparts, and many subco employees are denied access to the NHS pension and instead provided with schemes which are significantly less generous.  
We therefore call for two changes to the draft Workforce Code. Firstly, for additional clarifying wording to be added at the start of Section 2 – Scope (also requested in relation to schools and community councils, above) to specifically reference existing Local Authority Trading Companies (LATCOs), Wholly-owned Subsidiary Companies (Subcos) and Shared Services Partnerships (SSPs). It should define them as Contracting Authorities. Secondly, to add the words, “a local authority trading company, a subsidiary company, a shared services partnership,” before “a private sector company” in 2.1 a). 
3. “Get-out” clauses 
UNISON is extremely concerned that the draft Workforce Code currently includes “get out” clauses that fundamentally undermines its purpose and intention and are thus contrary to Section 32 of the SPPA. 
The language used in Section 1 – Introduction, clause 1.2, provides Contracting Authorities with the ability to circumvent the Workforce Code in its entirety and/or pick and choose the instances where the Workforce Code is followed and Social Public Workforce Clauses are included in Outsourcing Services Contracts.  
Providing Contracting Authorities with the discretion as to whether to follow the principles of the Workforce Code opens an avenue for the code to be ignored or disapplied in many cases, based on third-party legal advice where the Contracting Authority is a paying client instructing a legal firm. shareholders, when decisions on whether to follow the Workforce Code are made.  



It leaves pressurised and under resourced public services vulnerable to the lobbying pressure of commercial interests, who seek to exploit public money for the benefit of their shareholders, when decisions on whether to follow the Workforce Code are made.  
We therefore propose amending clause 1.2 to remove this discretion require a presumption in Contracting Authorities in favour of adopting the principles of the Workforce Code in all circumstances where outsourcing is considered, a retender takes place or in the case of insourcing. Contracting Authorities must be required Contracting Authorities to employ their ‘best endeavours’ to adopt and follow the Workforce Code and implement, monitor and enforce the Social Public Workforce Clauses.  
The amended clause 1.2 should also require that, ahead of such legal advice being sought, the Contracting Authority must provide Welsh Government and recognised trade unions with notice in writing of the intention to and rational for seeking it, and details of any third party representations or consulting advice that have been received that indicate that the code should not be followed. Both Welsh Government and recognised trade unions should be given sufficient time to respond to this notification and present examples of precedents that might reassure the Contracting Authority that the Workforce Code should indeed be followed. 
This will prevent any unnecessary legal costs to the public purse being incurred by Contracting Authorities seeking to undermine the Code. Once any legal advice on the application of the code is received by the Contracting Authority, it should be made immediately available to recognised trade unions at the Contracting Authority and to the Welsh Government. 
Similarly, UNISON also believe that the language used in Section 2 – Scope also provides other “get out” clauses and routes for the potential disapplication of the Workforce Code and the inclusion of Social Public Workforce Clauses in any Outsourcing Services Contract.  
Clause 2.1 refers to the Code applying “unless there are genuinely exceptional reasons why they should not apply”. The definition of what constitutes a “genuinely exceptional circumstances” set out in 2.2 “are not limited to…” the scenarios described in points a) and b). 
This is a huge loophole, especially given the generally exceptional circumstances we are living through including but not limited to pandemics, climate change and the consequent inflation and increased instance extreme weather, pressures on public finances, and the rise of the far right.  
The mechanisms of so-called disaster capitalism, whereby privatisation of public services follows in the wake of medical, financial and environmental crisis is well documented. In such “genuinely exceptional circumstances” state capacity can be fundamentally undermined due to an often-unfulfilled promises to meet immediate needs by circumventing the usual procurement routes. We make note of the fact that HM Treasury has found that £1.4 billion in public money was wasted through failed PPE contracts, which were handed out in genuinely exceptional circumstances during the COVID-19 pandemic.  
Clause 2.4 states that it is for the Contracting Authority to determine whether the principles of the Workforce Code apply and whether Social Public Workforce Clauses should be included in the Outsourcing Services Contact. Despite having to refer to their Social Partnership Duty and consultation with recognised trade unions being “considered best practice”, the Contracting Authority can still omit Social Public Workforce Clauses from contracts with no mechanism for sanction. Considering consultation to be “best practice” will not prevent that best practice not being followed or trade union representations made during a consultation being ignored.  
We therefore call for clauses 2.2 and 2.4 to be fundamentally revisited and revised, with direct negotiations with trade unions on more precise wording that increases protections against exploitation of loopholes crises by the forces of private capital and/or pressurised public services. 

The discretion of the Contracting Authority should be minimised if the purposes of the Workforce Code, Social Partnership Duty and the integrity of the SPPP Act are to be maintained. Mechanisms for achieving a socially agreed definition of “exceptional circumstances exist” in local circumstance can be found in the join standing committees proposed under a new clause 8.4 (outlined in response to Question 5, above) in and UNISON considers these committees to be the appropriate forums for these to be agreed.  
4. Presumption in favour of insourcing, Strategic Justification for contracting out, and a Public Interest Test 
The democratic structures of UNISON members have consistently supported the UK Labour government’s commitment to bring about the biggest wave of insourcing in a generation and noted the wide range of outsourcing and procurement related measures included in the Labour Party document “Make Work Pay: Delivering the New Deal for Working People”. The principles of the Workforce Code should reflect this UK ambition, as it is shared by the Welsh Government and the recognised trade unions within Contracting Authorities.  
The following are the reasons that UNISON members believe that a presumption in favour of insourcing of services should be the default position against which other models of service delivery must be judged, in the interests of maintaining or improving the quality of public services: 
1) Improved Service Quality: Public services that are insourced tend to offer higher quality because they are directly managed and monitored by public sector employees who are committed to the well-being of the community. Insourced services focus on the needs of service users over profit maximisation, resulting in better outcomes; 
2) Enhanced Accountability: When services are insourced, there is greater transparency and accountability as public sector workers are directly accountable to elected officials and the public. This reduces the opportunity for private contractors to cut corners or prioritise profits over service delivery; 
3) Cost-Effectiveness: While private companies may claim to offer cheaper services through outsourcing, the hidden costs – including profit margins, management fees, and inefficiencies – often make these contracts more expensive in the long run. Insourcing can lead to greater financial efficiency as funds are directed to public services rather than private profits; 
4)  Better Working Conditions: Insourcing gives better job security and better working conditions for public sector employees. By ensuring decent pay and terms of employment, public services can attract a dedicated and motivated workforce, leading to higher service standards and employee satisfaction; 
5) Long-Term Sustainability: Public services that are insourced are more likely to be sustainable over the long term because the priorities of the service are aligned with the public good rather than the financial interests of private contractors. This creates a more stable and reliable service model that is less susceptible to market fluctuations or short-term profit pressures. 
UNISON Cymru’s successful campaign for the insourcing of leisure services in Neath Port Talbot should serve as a blueprint for how Contracting Authorities across Wales bring service back in house, so they are run publicly, by the people who know them best and for the benefit of the communities they serve and not for private profit.  
The service had been contracted out over 20 years previously to Celtic Leisure, leading to attacks on workers’ employment conditions, including attempts to move away from the UK nationally agreed (NJC) pay and employment terms. New staff were denied access to the Local Government Pension Scheme and zero hour and casual contracts proliferated. Whilst trying to reduce the pay and working conditions of their staff, senior managers awarded themselves big


pay rises.   
In an energetic campaign, UNISON NPT branch said local people needed a say in how their leisure centres are operated and that meant the council running them directly. They argued because taxpayers were funding the development of a leisure centre in Neath town centre and new facilities for Pontardawe, Aberavon and the Gwyn Hall, it wouldn’t be right for the buildings to then be outsourced to the private sector to claim all the profits. Instead, these services offered a huge opportunity for income generation for the local authority, money which should be reinvested for the good of Neath Port Talbot people. The branch said every penny generated should be reinvested to improve community leisure services and not disappear into private pockets.  
UNISON commissioned the Association for Public Service Excellence (APSE) to analyse the council’s approach to commissioning the service and arguments for putting the service out to tender once again at the conclusion of the contract. The resulting report showed both a failure to achieve predicted savings at the time of winning the contract and exposed failures to adequately consider all options in the tender process and present a clear business case https://cymru-wales.unison.org.uk/content/uploads/sites/9/2023/03/NPT-leisure-procurement-APSE-report-for-UNISON.pdf. The report is authoritative and persuasive, it explodes myths about how outsourcing can supposedly save councils money. It explains why inflexible outsourced service contracts prevent councils from responding to constituents’ needs and describes how outsourcing can seriously undermine opportunities for council revenue generation. The weight of the report caused councillors at NPT to think again and take services in-house. We quote from it extensively here: 
“Celtic Leisure is an example of what is often called a leisure trust. Many UK local authorities established these locally run but independent organisations as a way of accessing the relief on national non-domestic rates that is available to not-for-profit providers of sport and leisure services. Whilst such arrangements do not reduce the overall cost of leisure to the public purse, they shift a portion of it to central government, which picks up most of the cost of NNDR relief.  
“It is important to be clear that NNDR relief goes to the provider organisation, not to the local authority. Whether or not, and the extent to which, the local authority benefits from it depends on whether the provider passes the saving on in the form of reduced charges. In fact, leisure trusts can have comparatively high management costs and do not always operate as efficiently as expected, meaning that the expected savings do not always materialise. As in all outsourcing arrangements, some costs are duplicated because of the need for a client side to manage the contract for the council. A leisure trust usually has its own chief executive and senior management team for example, mirrored by a Head of Leisure Services or similar within the council. Although it is often argued that the typical governance arrangements of a leisure trust allow for a light touch approach to contract management, it is nonetheless likely that the overall costs of management will be higher than for a directly provided service.  
The impact of the pandemic  
“The coronavirus pandemic has had a huge impact on leisure services. For many councils this has led to a conclusion that it is a service area that benefits from a high degree of direct control and that the inflexibility of contractual arrangements hinders the ability to tailor provision to changing needs and circumstances. As has been the case at NPT, NNDR relief does not always translate into reduced costs for local authority customers…  
“The significance of the pandemic cannot be overstated. In so far as leisure is concerned it has prompted a UK wide re-evaluation of the part leisure provision plays in health and well-being. It is increasingly recognised as a major plank of social policy, and many are questioning the narrow, almost exclusive focus on cost that has driven choices about how best to provide it over the last decade or so. New models are emerging that emphasise the role that buildings-based provision can play in an integrated approach to well-being that includes parks and open spaces, as well as provision for cycling, walking and other activities. These models move away from pure cost considerations to recognise the wider value of such activities and also the potential for value adding synergies arising from their integration.  
The National Policy Context  
“The newly elected Welsh Government has clearly prioritised Fair Work, as defined by the Fair Work Commission, as a key area to progress during the next Senedd term… The emphasis throughout the statement clearly places fair work and social value at the centre of procurement practices rather than being solely focused on financial savings…  
Income generation and Commercialisation  
“The Welsh Government has created an environment that encourages and enables local authorities to act in the economic interest of their area. This includes direct involvement as a provider in local economies, which brings with it opportunities to generate much needed additional income to support services. The Local Government and Elections (Wales) Act 2021 provides a much sought-after general power that will open up new potential for traded services, such as leisure, to create new and innovative offers.  
“A widely defined leisure and cultural offer has a significant part to play in drawing people into the area. Buildings based leisure facilities, particularly swimming pools, can be an integral element of such an offer and the commercial income generated can contribute to meeting well-being objectives. Fragmenting the management and strategic leadership of the leisure and culture offer by outsourcing elements of it has an inevitable impact on both the ability to generate commercial income and the ability to achieve synergy between different service offers.  
Value for money  
“Senior managers of the company are likely to have higher salaries than senior managers of the council off-setting any economies of scale derived from them overseeing multiple contracts.”  
UNISON members working in NPT leisure services celebrated the decision to take services in-house as heralding a brighter future for the public and staff working in leisure facilities in terms of job security, protecting their pensions and their employment conditions and making it a positive environment for them to work in. The comments of local politicians at the time are equally telling. Aberavon MP Stephen Kinnock said: “This decision will not only ensure that our community is able to enjoy the best possible sports and leisure facilities as we emerge from lockdown, it will also deliver the best possible value for money for the taxpayer, whilst ensuring the future stability and sustainability of our vital local leisure services.”  
At the time, Neath MS and now Cabinet Secretary for Health & Social Care Secretary, Jeremy Miles said: “Over the last year, I have supported calls from staff and the trade unions, for leisure services which are publicly- owned and publicly funded. Doing this in a way which is sustainable for the future, offers a range of great leisure services to the public and delivers good terms and conditions for the committed workforce and is an important step in how we react to the challenges of Covid-19. This decision will ensure that key services are there for us all, publicly delivered for the future.”  
Insourcing is the remedy to a situation where outsourcing is or has been the norm across public services for more than three decades. Reversing that norm and preventing the reversion to that norm should be a principle embedded at the heart of the Workforce Code. We therefore call for a new overarching clause to be added to Section 3 – Principles, which will stipulate that retaining services and functions within a Contracting Authority shall be the default position when contracting out is considered, and this should be reflected throughout the rest of the Workforce Code. 
The inclusion of Section 11 on insourcing and the reference to the toolkit for insourcing in Wales is welcomed by UNISON, but the wording used in 11.1 as it stands – that “Contracting Authorities should explore the potential to insource” - is insufficiently strong to meet the goal of the biggest wave of insourcing in a generation. This point is proven by the research highlighted above. 
We therefore call for Clause 11.1 should be amended to state that when exploring the potential to insource the public service or function, there shall be a presumption in favour of insourcing in when contracts are retendered and an additional clause should be added to Section 11 – Insourcing, that would require a Contracting Authority to justify outsourcing or retendering as a way of implementing part of its overall strategy and not just as a short-term cost-cutting measure. It should place a requirement on the Contracting Authority to set out to Welsh Government and recognised trade unions why in exceptional circumstances continued outsourcing is required. 
This additional clause shall also require any contracting out or retendering of a service or function to external bodies to meet a stringent Public Interest Test. Contracting Authorities must be required to use this Public Interest Test be used to understand whether that work could not be more effectively done in-house. The test must evaluate value for money, impact on service quality and economic and social value goals holistically and an assessment must be made before all cases of outsourcing and when contracts come up for renewal to better consider the in-house option. The test should link clearly to the seven statutory well-being goals created by the Well-being of Future Generations (Wales) Act, 2015.  
The details of the Public Interest Test should be agreed by Welsh Government before implementation of the new Workforce Code in close collaboration with representatives of trade unions. It may be that advice on the details is sought by Ministers from the Social Partnership Council, but unions will need confidence that it will be an effective mechanism for this task and not be a route for employers to veto the Public Interest Test and undermine the purposes and principles of the Workforce Code, the Social Public Workforce Clauses or the Social Partnership Duty.    
All these changes taken together will provide addition assurance to workers and the wider public that the Workforce Code meets the requirements under section 32 of the SPPP Act and it will maintain or improve the quality of public services or other functions outsourced by contracting authorities. 
 5. Sufficient time and information, including Freedom of Information 
Where the recognised trade unions agree to the strategic justification for outsourcing or retendering, and the Public Interest Test is met, full and proper consultation must be enabled under the Workforce Code. Trade unions offer the best route for workers to have a voice in their workplace, and this is recognised in the social partnership working between Welsh Government, public bodies and unions in Wales and in the SPPPA. Workers are only able to have a voice when they and their unions are given advanced notice of proposed changes by employers and the information they need to come to a judgement on the merits and implications of a proposed change.  
We therefore support the proposals in the UK Labour Party 2024 document “make Work Pay”, and call for a new clause to be added to Section 3 – Principles, that anticipates the Employment Rights Act and extends the Freedom of Information Act to apply to private companies that hold contracts to provide public services, exclusively with regard to information relevant to those contracts, to ensure any outsourced contracts are transparent and accountable for delivery. 
We also therefore call for the language of the Social Partnership Duty to be reflected in Section 10 – Trade Union consultation and recognition. A new clause should be added that ensures that, where recognised trade unions at the Contracting Authority agree, a proper timetable for full consultation and negotiation over the contracting out, retendering or insourcing process is set out. The clause should ensure that Contracting Authorities are required to consult recognised trade unions at a formative stage of the process and otherwise involve recognised trade unions throughout the process. Contracting Authorities should be required provide sufficient information to enable workers on an ongoing basis to properly consider proposed outsourcing, retendering and insourcing, any changes to the made to the proposal, and provide sufficient time to enable workers to adequately consider and respond through their unions. 
  
6. A right for workers to make alternative proposals 
Workers and their representatives understand the public services they provide and have the knowledge, skills and experience to develop ideas about the best ways to maintain or improve the quality of public services. Unless and until they are asked, these ideas can remain dormant and unexplored by management. This can lead to decisions to contract out services and functions being made where an in-house option with the potential to deliver better outcomes and even cost savings has not been considered. When done alongside the people who use public services, this model of co-production has a proven and long-standing track record of maintaining or improving the quality of public services. 
We therefore call for an additional clause to be added to Section 3 – Principles that protects and promotes the right of workers to propose an alternative delivery model to outsourcing even when a proposal to contract out or retender has passed the Public Interest Test proposed above. When a Contracting Authority proposes contracting out or retendering a service or function, workers and their recognised trade unions should be given sufficient time and information and access to the expertise and resources internal to the Contracting Authority to make alternative proposals. The clause should require the Contracting Authority to provide the same level of information and support to workers and their recognised trade unions as it would to organisations seeking to tender for a contract.   
7. Protection of vulnerable workers, including women, disabled workers, LGBT+ workers and Black workers 
Workers who are transferred during a contracting out or retendering process, and other staff at outsourcing companies, risk losing the protection afforded to workers in Contracting Authorities who are covered by equalities and anti-discrimination policies and procedures negotiated and agreed by recognised trade unions. Outsourcing and subcontracting of public services exposes workers from vulnerable and marginalised groups to greater levels of discrimination based on their protected characteristics of sex, gender reassignment, marriage and civil partnership, religion or belief, race and ethnicity, sexual orientation, pregnancy and maternity, age and/or disability. 
The public sector workforce is disproportionately female. 70% of Welsh council workers are women as are 77% of the NHS workforce. Outsourcing public services therefore affects women more than it does men but it is also the case that the services that are most likely to be provided through contracts with private companies have even greater proportions of female front-line staff. The social care workforce, for example is thought to be 82% female.  
Front line care workers and those in soft Facilities Management roles, such as cleaning, are far more likely to be employed by a private contractor than their better paid public service colleagues, particularly those in senior or professional positions. Across the UK, women make up 85% of the cleaning workforce and 75-78% of the catering workforce. These members of the workforce are also disproportionately likely to be drawn from black and ethnic minority groups. Equal pay legislation does not allow comparison across un-associated companies. This means that the pay and pensions of privately employed, predominantly female care and Facilities Management workers can and does fall behind that of male workers delivering work of equal value directly for public bodies.  
There is a clear correlation between the cash that private companies extract from public service budgets and the difference between the pay and pension costs of public and private sector workers. Including pension costs, front line staff employed by a local authority typically cost around 20% more than those employed by private sector care companies. But this 20% difference in cost does not translate into 20% lower costs to the taxpayer; it goes to profit and the other extractive mechanisms firms use to divert public money into private coffers. In this sense, outsourcing can be seen as a transfer of wealth from low paid women and people from black and ethnic minority groups, many of whom are delivering highly valued public services such as social care, to wealthy, mostly male, owners or investors in private companies.  
Research for UNISON by the Smith Institute illustrates how outsourcing undermines the pay and pensions of public service workers and how the “staggering array of different terms and conditions” and lack of transparency “makes it much more difficult for trade unions to monitor equal pay issues”. The report found that “in the private sector, market rates for jobs predominantly performed by female, part time workers are much lower than in those in the public sector”. 
Equal pay legislation creates a broad duty to pay men and women equally for the same work or work of equal value. Legal cases have seen care workers compared to refuse collection workers, cleaners compared to street sweepers and other broadly based comparators being recognised as valid. The duty does not extend to comparisons between different employers unless it can be shown that the two are ‘associated’ which has been interpreted as one being under the control of the other or both being under the control of a third party.  
Whilst equal pay legislation clearly does not allow women whose jobs have been outsourced to private companies to mount a challenge, case law does confirm the validity of comparing the pay of care workers and cleaners to that of refuse collectors and street cleaners for example. Whether legally challengeable or not, the discrepancy between the pay and pensions between these groups of workers is objectively, if not legally, unfair, whoever the respective employers are.  
It is at least arguable that in a situation where an outsourcing option is likely to result in unfair pay, this should be taken into account when options are appraised. Policy initiatives, including implementing the Public Sector socio –economic duty and the Well Being of Future Generations (Wales) Act of 2015 create an obligation on public bodies to have due regard to the desirability of exercising their functions in a way that is designed to reduce the inequalities of outcome which result from socio-economic disadvantage. This suggests that in deciding whether to outsource or deliver services directly, regard should be had to the impact on the front-line workforce as well as the wider community.  
It is important to be clear that the disadvantage that women and those from BAME groups experience arising from outsourcing is not an inevitable result of the pursuit of efficiency – outsourcing in general is a policy choice, as is the decision about which services to outsource.   
We therefore call for an additional clause to be added under Section 3 – Principles, specifically stating that all processes and procedures covered by the Workforce Code should promote and not detriment social and economic equality and that an Equalities Impact Assessment should be part of the Public Interest Test that we propose under Section 11. Equalities Reps from recognised trade unions should also be included in the proposed clauses 10.4 and 10.5 in preparation for the implementation of the Employment Rights Act (see below). 
We also call for an additional point e) to be added to 8.2 requiring Contractors and Subcontractors to provide race and gender pay gap information in order that Contracting Authorities are prepared to add this into their own race and gender pay gap reporting as envisaged in the forthcoming Employment Rights Act and the Public Sector Equality Duty in Wales. 
 
8. Extension of trade union facilities time to outsourcing companies  
When a public service or function is outsourced by a Contracting Authority, those staff transferred, and other staff subsequently employed can lose access to the same level of trade union representation and involvement in the democratic life of their trade union. Specifically, UNISON reps and stewards with facilities time and the statutory release afforded to Workplace Reps, Equalities Reps (as stipulated under the forthcoming Employment Right Act), Union Learning Reps and Health & Safety Reps under the recognition agreement with the Contracting Authority can be prevented from visiting, organising, recruiting and representing members in contractors and subcontractors as these workers are no longer covered by that recognition agreement.  
This can lead to significant harms and a loss of existing rights and benefits for these workers and undermines the aims of the SPPA and the forthcoming Employment Rights Act which seek to protect and extend both workers individual rights and the rights of trade unions to organise workers collectively. It can also undermine the maintenance and improvement of the quality of public services and is thus working against the aims of the Code.  

UNISON believes that the Workforce Code provides an important opportunity to address this issue to the benefit of workers and towards the maintenance and improvement of the quality of public services. We therefore support the existing provisions of 10.1, 10.2 and 10.3 and call for the addition of two further clauses to Section 10 – Trade Union Consultation and Recognition. 
A new clause 10.4 would require the contractors covered in 2.1 to allow the trade unions recognised at the Contracting Authority to have access to workers and workplaces in all outsourced services, including by but not limited to trade union officials and elected representatives released from their ordinarily employed roles at a Contracting Authority under the existing trade union facilities agreements.  
A new 10.5 would require Contracting Authorities to allow and facilitate all forms of trade union reps to continue to perform their duties with staff employed by outsourced and subcontracted companies on at least the same and equitable terms as they would if the service or function remained inside the Contracting Authority.  
Both new clauses would ensure that workers transferred, and other workers are not disadvantaged in the short term, allow for new reps to be elected, trained and mentored within the outsources and subcontracted and that the provision of clause 10.2, that trade union recognition should carry over into the contractor or subcontractor can be realised. It will also aid in efforts to insource services currently contracted out to third parties.  
9. Contracted out staff “keep pace” with improvements at Contracting Authorities 
UNISON believes that it is fundamentally unfair for a two-tier workforce to be created because improvements in pay, conditions and pensions won by workers inside Contracting Authorities are not available to those in outsourced services. We also believe that a ‘drift’ situation makes insourcing of services more difficult and potentially costly.    
Transferred staff should continue to be covered by collective agreements in the Contracting Authority and should have a dynamic right to improved pay and conditions collectively agreed in the public authority. New recruits in outsource services should receive at least the same terms and conditions - including pensions - as employees who transferred through TUPE arrangements, or to any collectively agreed and improved terms and conditions applying to all staff. Any newly created jobs not existing at the time of the TUPE transfer should be subject to appropriate public sector job evaluation arrangements or ones agreed with the relevant trade unions. 
10. Revision of the Code must be done in consultation with the trade unions 
UNISON cannot presuppose the political make-up of any future Welsh Government and believes that section 12 should be amended to provide protection against the Workforce Code being changed unilaterally without the voices of workers being included in the process. We therefore propose amending 12.1 to add the words “only in following notification to and consultation with trade unions” following the words “Workforce Code”. 



Welsh language
Question 8. What, in your opinion, would be the likely effects of the Workforce Code on the Welsh language? We are particularly interested in any likely effects on opportunities to use the Welsh language and on not treating the Welsh language less favourably than English.
Do you think that there are opportunities to promote any positive effects?
Do you think that there are opportunities to mitigate any adverse effects?
UNISON is committed to ensuring employers fulfil their obligations to a thriving Welsh Language and vibrant Welsh Culture under the Wellbeing of Future Generations Act 2015. UNISON believes that the suggested amendments and revisions in our responses above – specifically those that call for a public interest test, strategic justification support a presumption in favour of retaining services in house and promote insourcing as the preferred option in retendering - also represent opportunities to protect the Welsh Language and mitigate the likelihood that the Welsh language will be treated less favourably than English.   
The Code of Practice for the Welsh Language Standards (No.1) Regulations (2015) states that outsourced services do still fall under the Welsh Language Standards if the third party provides a service on behalf of the body. 
However, if the third party does not comply with the relevant standards when providing the service on behalf of the body, the body would be liable for failing to comply with those standards. That may lead to action against the body under the Commissioner's enforcement powers, with additional costs incurred by already overstretched and under resourced public services. 
The outsourcing of services risks a reduction in control and monitoring of compliance, and a preference in favour of insourcing as proposed above presents the opportunity of mitigating this risk.  https://www.welshlanguagecommissioner.wales/media/hgqdctio/code-of-practice-regulations-1.pdf  
The likely effects of strengthening the Workforce Code on the Welsh Language are that, if services are retained inside Contracting Authorities and insourced, more workers will remain or become directly employed by public bodies subject to the protection afforded by the Welsh Language Act and Measure, and internal policies and initiatives aimed at encouraging and protecting Welsh Language.  
Insourcing and retaining services in house allow for a more joined-up approach to developing the Welsh Language skills of the workforce and wider and more joined-up access to and success of Workplace Welsh learning schemes and initiatives, including those funded by the Welsh Government and supported and promoted by trade union led learning via the Wales Union Learning Fund. 




Question 9. In your opinion, could the Workforce Code be formulated or changed so as to:
· have positive effects or more positive effects on using the Welsh language and on not treating the Welsh language less favourably than English, or
· mitigate any negative effects on using the Welsh language and on not treating the Welsh language less favourably than English?
If the opportunity afforded by the Workforce Code to limit further private involvement in public services is not taken, a negative impact on the Welsh Language can only be expected.   
Welsh Government research (https://www.gov.wales/welsh-language-use-workplace-welsh-language-use-survey-july-2019-march-2020-html)  has found that those working in the public sector are more than twice as likely to have access to Welsh Language technologies than their counterparts in the private sector. Nearly half (47%) of Welsh speakers working in the public sector report having access to Welsh translation tools at work, compared with 20% in the private sector. 
Scale in language learning matters. The reported availability of Welsh Language support or training offers varies depending on the size of the organisation. In organisations with 250 or more workers, 46% of Welsh-speaking staff report that training or support is offered to improve their Welsh skills, and 39% report that training is offered to develop special skills in Welsh (such as answering the phone or translating). In organisations with ten or fewer workers, these figures are 16% and 12% respectively. The continued outsourcing and fragmenting of services should be expected to further undermine support or training available to Welsh speakers. 
Outsourcing to private and third sector organisations not covered by Welsh Language Act (1993) and Measure (2011) or the WFGA (2015), including to organisations headquartered outside of Wales and outside the democratic control of communities, provides significant risks to the Welsh language.  This should be a key consideration under the public interest tests we suggest are added to Section 11.   
Welsh speakers working for public sector employers are considerably more likely (44% offered) to have been offered something to wear to show they can speak Welsh than those in the private sector (13% offered) and voluntary/third sector (26% offered). 
The impact of decades of privatisation on the use of the Welsh Language in society stark. Welsh speakers are significantly more likely to have been offered a service in Welsh by their local authority (85%) and NHS (56%) than privatised public energy or water utilities (27%) or privatised communication services (14%). 


Final comments

Question 10. We have asked a number of questions in respect of the different parts of the guidance. Do you have any other thoughts you would like to share with us on the guidance?
UNISON is the largest public sector trade union with around 90,000 members in Wales. These members, three-quarters of whom are female, work in the delivery of public services, through direct provision and private and voluntary contractors providing those services. 
Our membership working in Contacting Authorities and in outsourced services makes UNISON a vitally important and central stakeholder in this consultation process and the implementation of the Workforce Code. The challenges faced by public service workers in relation to pay, terms & conditions, health and safety, pensions, union representation and worker voice make up the day-to-day work of our reps and branches. This submission is shaped by their experience and is their voice in the process.
UNISON Cymru is committed to social partnership working with employers and Welsh Government and to realising the promise of the Social Partnership and Public Procurement Act and the Wellbeing of Future Generations Act to ensure fair work is embedded across our public services, the wider economy and our society. This submission is guided by this commitment.
We are highly aware of the complex and detailed nature of this submission to the consultation, and of the need to ensure that the Workforce Code and Social Public Workforce Clauses are enacted in a swift and comprehensive manner within this current Senedd term. This submission aims at resolving and agreeing the necessary changes to ensure the maintenance and improvement of the quality of public services.
We are also aware of parallel consultations and engagement happening between the UK Government and UNISON in relation to the Employment Rights Bill and the proposed 2 Tier Workforce Code for England. Together, we seek to achieve the Labour Government’s manifesto pledge of the biggest wave of insourcing in a generation.  This submission is part of realising the vision of two governments working together for the benefit of working people across the UK. 
We therefore wish to invite Welsh Government civil servants and ministers to meet and engage with us and our colleagues at TUC Cymru at the earliest possible stage to resolve the significant issues and concerns raised in this submission in a timely manner and in a spirit of collaboration to achieve the Welsh Government’s policy goals.  
We will also be submitting a response to the consultation on the Social Public Works Clauses required to implement Part 3 of the Social Partnership and Public Procurement (Wales) Act 2023.
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